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ÓÄÊ 342.9(4)

Ñóááîò Àíàòîë³é ²âàíîâè÷,
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,

ïðîôåñîð êàôåäðè êîíñòèòóö³éíîãî,
àäì³í³ñòðàòèâíîãî òà ô³íàíñîâîãî ïðàâà

Õìåëüíèöüêîãî óí³âåðñèòåòó óïðàâë³ííÿ òà
ïðàâà ³ìåí³ Ëåîí³äà Þçüêîâà,

ì. Õìåëüíèöüêèé, Óêðà¿íà

ÏÎÐ²ÂÍßËÜÍÅ ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÅ ÏÐÀÂÎÇÍÀÂÑÒÂÎ
ßÊ ²ÍÑÒÐÓÌÅÍÒ ªÂÐÎÏÅ¯ÇÀÖ²¯ ÍÀÓÊÈ

ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎÃÎ ÏÐÀÂÀ

Ó ñòàòò³ ðîçãëÿíóòî îñîáëèâîñò³ ºâðîïå¿çàö³¿ ïðàâà Óêðà¿íè, ÿêå áåçïîñå-
ðåäíüî ïîâ’ÿçàíå ç ïðîâåäåííÿì ïîð³âíÿëüíî-ïðàâîâèõ äîñë³äæåíü àäì³í³ñòðàòèâíîãî
íàïðÿìó. Äîñë³äæåíî ñòàíîâëåííÿ àäì³í³ñòðàòèâíîãî ïðàâà ðîçâèíóòèõ êðà¿í
ªâðîïè òà Óêðà¿íè â ðåòðîñïåêòèâíîìó ðîçóì³íí³. Ïðîàíàë³çîâàíî ïðîïîçèö³¿
â³ò÷èçíÿíîãî ³ ºâðîïåéñüêîãî íàóêîâèõ ñï³âòîâàðèñòâ ³ç ïèòàíü àäì³í³ñòðàòèâíî¿
òà àäì³í³ñòðàòèâíî-ïðàâîâî¿ ðåôîðì, ç ìåòîþ óäîñêîíàëåííÿ ÷èííîãî çàêîíîäàâ-
ñòâà ³ ïåðñïåêòèâîþ ñòâîðåííÿ ñó÷àñíî¿ ìîäåë³ ðîçâèòêó àäì³í³ñòðàòèâíîãî
ïðàâà Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: ïîð³âíÿëüíå àäì³í³ñòðàòèâíå ïðàâî, àäì³í³ñòðàòèâíå ïðàâî
ºâðîïåéñüêèõ êðà¿í, àäì³í³ñòðàòèâíî-ïðàâîâà äîêòðèíà, ïîð³âíÿëüíå ïðàâîçíàâñòâî,
ºâðîïåéñüêà àäì³í³ñòðàòèâíî-ïðàâîâà íàóêà.

Îñòàíí³ì ÷àñîì ñïîñòåð³ãàºìî çì³íè ÿê ó íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà, òàê
³ â ãàëóç³ çàêîíîäàâñòâà, àäæå âîíè â ñóòí³ñíîìó íàïîâíåíí³ ñèñòåìè óêðà¿íñüêîãî
àäì³í³ñòðàòèâíîãî ïðàâà ́ ðóíòóþòüñÿ íà òðàäèö³ÿõ ºâðîïåéñüêîãî ïðàâîðîçóì³ííÿ.
Âàæëèâó ðîëü ó öüîìó ïðîöåñ³ ìàº â³ä³ãðàâàòè îíîâëåííÿ àäì³í³ñòðàòèâíî-ïðàâîâî¿
äîêòðèíè, ÿêà çàáåçïå÷óº âò³ëåííÿ òåîðåòè÷íèõ êîíñòðóêö³é ó þðèäè÷íó ä³ÿëüí³ñòü,
ó ÷èííå çàêîíîäàâñòâî, ó òëóìà÷åííÿ íîðì ïðàâà. Òîæ óðàõóâàííÿ ïðîïîçèö³é
â³ò÷èçíÿíîãî ³ ºâðîïåéñüêîãî íàóêîâèõ ñï³âòîâàðèñòâ ³ç ïèòàíü àäì³í³ñòðàòèâíî¿
òà àäì³í³ñòðàòèâíî-ïðàâîâî¿ ðåôîðì, ä³ÿëüíîñò³ àäì³í³ñòðàòèâíèõ ñóä³â, óäîñêîíà-
ëåííÿ ÷èííîãî çàêîíîäàâñòâà º ïåðñïåêòèâíîþ ìîäåëëþ ðîçâèòêó àäì³í³ñòðàòèâíîãî
ïðàâà Óêðà¿íè [1, ñ. 3].

Îñîáëèâîñò³ ºâðîïå¿çàö³¿ ïðàâà Óêðà¿íè áåçïîñåðåäíüî ïîâ’ÿçàíå ç ïðîâåäåí-
íÿì ïîð³âíÿëüíî-ïðàâîâèõ äîñë³äæåíü àäì³í³ñòðàòèâíîãî íàïðÿìó. Ö³êàâèìè
áóëè íàìàãàííÿ ºâðîïåéñüêèõ ó÷åíèõ, ïî÷èíàþ÷è ç 1960-õ ðîê³â ìèíóëîãî ñòîë³òòÿ,
³í³ö³þâàòè ïðîâåäåííÿ ³ííîâàö³éíèõ íàóêîâèõ ðîçâ³äîê, ùî ïðîâîäèëèñÿ ãðóïîþ
â÷åíèõ ï³ä åã³äîþ Ì³æíàðîäíî¿ àñîö³àö³¿ þðèäè÷íèõ íàóê (àíãë. International
Association of Legal Science) ³ Ì³æíàðîäíîãî ³íñòèòóòó àäì³í³ñòðàòèâíèõ íàóê
(àíãë. International Institute for Administrative Sciences).

Çàçíà÷åí³ âèùå îðãàí³çàö³¿ ñòâîðèëè ñï³ëüíó åêñïåðòíó ãðóïó – Êîì³ñ³þ
êîíêðåòíèõ êàçóñ³â (ôðàíö. Commission des Cas Concretes), çàâäàííÿì ÿêî¿ áóëî
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ñïðèÿííÿ ðîçâèòêó þðèäè÷íèõ íàóê øëÿõîì ïîð³âíÿëüíîãî âèâ÷åííÿ íàö³îíàëüíèõ
ïðàâîâèõ ñèñòåì, àêòèâ³çàö³¿ êîíòàêò³â òà îáì³íó ³íôîðìàö³ºþ ì³æ ó÷åíèìè ð³çíèõ
êðà¿í, íàäàííÿ äîïîìîãè íàö³îíàëüíèì îðãàí³çàö³ÿì, ùî âèâ÷àþòü ³íîçåìíå ïðàâî.
Òîáòî éøëîñÿ ïðî îðãàí³çàö³þ ³ ïðîâåäåííÿ ïîð³âíÿëüíèõ äîñë³äæåíü, çîêðåìà
â ÷³òêî âèçíà÷åíèõ ñôåðàõ àäì³í³ñòðàòèâíîãî ïðàâà, ÿê³ àíàë³çóâàëèñÿ ÷åðåç ïðèçìó
ð³çíèõ ïðàâîâèõ ñèñòåì, ïðàâîâèõ òðàäèö³é, ìåòîä³â ïðàâîòëóìà÷åííÿ, àëå ç ºäèíèì
çíàìåííèêîì – ôóíêö³îíàëüíèì ðåçóëüòàòîì [2, ñ. 45–46].

Ñ. Ðîçìàðèí (S. Rozmaryn) íàãîëîøóº, ùî ëèøå ÷åðåç àíàë³ç êîíêðåòíîãî
þðèäè÷íîãî êîíôë³êòó ÷è àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí ìîæëèâî íàáëèçè-
òèñÿ äî â³äïîâ³ä³ íà çàïèòàííÿ: ÿê³ ñï³ëüí³ é â³äì³íí³ ðèñè, ïðèíöèï³â, ³íñòðóìåíò³â,
ñóá’ºêò³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿; ÿê³ îñîáëèâîñò³ ¿õíüî¿ ïðàâîçàñòîñîâíî¿ ä³ÿëüíîñò³;
ÿê³ ³ñíóþòü ïðè÷èíè, ùî âèêëèêàþòü ðîçá³æíîñò³ â ìåòîäàõ ³ ï³äõîäàõ ó ïóáë³÷íîìó
àäì³í³ñòðóâàíí³; ³, íàðåøò³, ÿê³ çàãàëüí³ âèñíîâêè ìîæëèâî ³ ïîòð³áíî çðîáèòè íà
îñíîâ³ óçàãàëüíåíèõ ðåçóëüòàò³â òàêèõ äîñë³äæåíü? Áåçóìîâíî, òàê³ ö³ë³ º àìá³òíèìè,
ï³îíåðñüêèìè, áåçïðåöåäåíòíèìè, àëå – ïîòð³áíèìè é àêòóàëüíèìè. Çâè÷àéíî,
ãîâîðèòè ïðî çàëó÷åííÿ äî öèõ ïðîöåñ³â ïðåäñòàâíèê³â ðàäÿíñüêî¿ øêîëè ïðàâà
äóæå âàæêî, òîìó ùî âîíè áóëè îáìåæåí³ ïàí³âíîþ ïðàâîâîþ ³äåîëîã³ºþ òà
ôóíêö³îíóâàííÿì ìîäåë³ àäì³í³ñòðàòèâíîãî ïðàâà çàêðèòîãî òèïó.

Âîäíî÷àñ, áåççàïåðå÷íî, ãîðèçîíòàëüíà ºâðîïå¿çàö³ÿ òàêè â³äáóâàëàñÿ ïåðåäóñ³ì
³ç ó÷åíèìè êðà¿í ïîñòðàäÿíñüêîãî òàáîðó. Ö³êàâèì ó öüîìó àñïåêò³ º äîñâ³ä Ðåñ-
ïóáë³êè Ïîëüù³, êîëè, ïî÷èíàþ÷è ç 1970-õ ðîê³â, àêòèâ³çóâàëîñÿ ñï³âðîá³òíèöòâî
â àêàäåì³÷íî-íàóêîâ³é ñôåð³ “íà äâà íàïðÿìè”, “ïåðåáóâàþ÷è â îðá³ò³ ðàäÿíñüêî¿
ïðàâîâî¿ ñèñòåìè” [3, ñ. 12].

Îðãàí³çîâóâàëèñÿ ì³æíàðîäí³ çóñòð³÷³ ç ïðåäñòàâíèêàìè àäì³í³ñòðàòèâíîãî
ïðàâà Í³ìå÷÷èíè. Òàêà êîíöåïö³ÿ ñï³âïðàö³ çàïðîïîíîâàíà íà êîíôåðåíö³¿ ó
Âðîöëàâ³ â 1972 ð. ïðîôåñîðàìè ß. ªíäðîñüêîþ (J. Jendroska), ª. Ñòàðîùàêîì
(J. Starosciak), Ô. Ìàºðîì (F. Mayer). Ï³ä ÷àñ öèõ çáîð³â âåëèñÿ æâàâ³ äèñêóñ³¿
ç êëþ÷îâèõ ïèòàíü àäì³í³ñòðàòèâíîãî ïðàâà, óêëþ÷àþ÷è ³ éîãî ºâðîïå¿çàö³þ.
Ïðîòå ïîëüñüêî-í³ìåöüê³ êîëîêâ³óìè ïðîõîäÿòü ³ íèí³, à ¿õí³ ðåçóëüòàòè
ïóáë³êóþòüñÿ ó âèäàííÿõ ñåð³¿ “Ïîð³âíÿëüíå ïóáë³÷íå ïðàâî” (ïîë. “Prawo publiczne
porownawcze”). Äîö³ëüíî çàçíà÷èòè, ùî ó ñîö³àë³ñòè÷í³é Ðåñïóáë³ö³ Ïîëüù³
â³äáóâàëàñÿ àêòèâíà ñï³âïðàöÿ ç êðà¿íàìè ÑÐÑÐ, íàóêîâ³ ïðàö³ ïîëüñüêèõ ó÷åíèõ
òîãî ÷àñó áóëè ïåðåêëàäåí³ íà ðîñ³éñüêó ìîâó.

Äåùî ³íøó ïîçèö³þ ùîäî ïîð³âíÿëüíèõ äîñë³äæåíü ó ñôåð³ ïðàâà, ùî º “ÿä-
ðîì” ³ííîâàö³éíèõ ðîçðîáîê, ìàº Ð. Öèììåðìàíí (R. Zimmermann): “Âîíè ìàþòü
“âåëèêå çàâäàííÿ” äëÿ ºâðîïå¿çàö³¿ ïðèâàòíîãî ³ ïóáë³÷íîãî ïðàâà; âíåñîê ïîð³â-
íÿëüíîãî ïðàâà äî íèí³øí³õ ³í³ö³àòèâ ç ºâðîïå¿çàö³¿ º íåîö³íåííèì, àäæå âîíî
âèõîäèòü çà ìåæ³ ÿê ïîð³âíÿëüíîãî ïðàâà, òàê ³ çà ìåæ³ ñàìî¿ ªâðîïè; º äîñë³ä-
æåííÿìè “íà ìàéáóòíº”.

Àâòîð ñòâåðäæóå, ùî åêîíîì³÷íèé àíàë³ç, êðèòè÷í³ ðîçäóìè òà “íåòðàäèö³éí³”
ôîðìè ïðàâíè÷î¿ íàóêè ìàþòü âàæëèâå çíà÷åííÿ: öå ï³äòâåðäæóº åôåêòèâí³ñòü
òðàäèö³éíîãî ïîð³âíÿëüíîãî ìåòîäó, çàñíîâàíîãî íà ôóíêö³îíàëüíîìó ï³äõîä³.
ßêùî íèí³ ìåòîþ ïðîâåäåííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ äîñë³äæåíü º ï³çíàííÿ
ïðàâîâèõ ÿâèù ó ïóáë³÷íî-ïðàâîâ³é ñôåð³, òî öüîãî ìîæíà äîñÿãíóòè øëÿõîì îò-
ðèìàííÿ é àíàë³çó ³íôîðìàö³éíèõ òà àíàë³òè÷íèõ ìàòåð³àë³â ùîäî àäì³í³ñòðà-

© Subbot Anatolii, 2021



DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54)

125

òèâíîãî ïðàâà êîíêðåòíî¿ äåðæàâè àáî ¿õí³õ îá’ºäíàíü (çà ð³çíèìè ï³äñòàâàìè).
Òàê, ñåðåä îá’ºêò³â ïîð³âíÿëüíî-ïðàâîâîãî àíàë³çó ìîæåìî âèä³ëèòè: à) çàãàëüíó
êîíöåïö³þ ðîçâèòêó àäì³í³ñòðàòèâíîãî ïðàâà òà éîãî äæåðåë; á) êîíöåïö³þ
ôóíêö³îíóâàííÿ ñóá’ºêò³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿; â) ³íñòèòóòè àäì³í³ñòðàòèâíîãî
ïðàâà (÷èíí³ é ò³, ùî âòðàòèëè ÷èíí³ñòü) ³ ç’ÿñóâàííÿ ¿õí³õ ïðè÷èí ³ ïåðåäóìîâ;
ã) îêðåì³ òà îäíîð³äí³ àäì³í³ñòðàòèâíî-ïðàâîâ³ ÿâèùà; ́ ) àäì³í³ñòðàòèâíî-ïðàâîâå
ðåãóëþâàííÿ â ð³çíèõ ñôåðàõ æèòòºä³ÿëüíîñò³ ëþäèíè [1, ñ. 301].

Íà äóìêó ª. ªæåâñüêîãî (J. Jezewski), ïàðàäîêñàëüíîþ º ñèòóàö³ÿ, ùî
ïðîñë³äêîâóºòüñÿ â êðà¿íàõ ÖÑª, êîëè ç ïîñèëåííÿì ºâðî³íòåãðàö³éíèõ ïðîöåñ³â,
ÿê³ ìàþòü çà ìåòó óí³ô³êóâàòè òà ³ìïëåìåíòóâàòè íîðìè ïðàâà ªÑ äëÿ
ÿêíàéøâèäøîãî âñòóïó êðà¿íè-êàíäèäàòà äî ªÑ, “ñïàäàº ïîïèò íà ïîð³âíÿëüíî-
ïðàâîâ³ äîñë³äæåííÿ… íà ñòâîðåííÿ óí³âåðñàëüíîãî ïðàâà… ïðàâà, ùî âèçíàºòüñÿ
öèâ³ë³çàö³éíèìè íàðîäàìè” [4, ñ. 51]. Öå òâåðäæåííÿ ïðîäîâæóº äîñë³äíèöÿ
Ì. Êóííåêå (M. Kunnecke): “Óëüòðàíàö³îíàëüíèé õàðàêòåð àäì³í³ñòðàòèâíîãî
ïðàâà ÷àñòêîâî ñïðè÷èíèâ çàíåïàä àäì³í³ñòðàòèâíî¿ êîìïàðàòèâ³ñòèêè, îäíàê ³ç
÷àñîì äîñë³äæåííÿ á³ëüø ðîçâèíåíèõ àäì³í³ñòðàòèâíî-ïðàâîâèõ äîêòðèí “ñïðîâîêó-
âàëî” ðîçâèòîê íàóêè ö³º¿ ãàëóç³ ïðàâà â êðà¿íàõ, ùî ðîçâèâàþòüñÿ” [5, ñ. 4].

ßê íàñë³äîê, ìîæåìî ñòâåðäæóâàòè, ùî äîñë³äæåííÿ íàö³îíàëüíîãî àäì³í³-
ñòðàòèâíîãî ïðàâà ñëóãóþòü ðîçâèòêîâ³ ºâðîïåéñüêîãî àäì³í³ñòðàòèâíîãî ïðàâà,
íàòîì³ñòü àäì³í³ñòðàòèâíîãî ïðàâà â êðà¿íàõ çàãàëüíîãî ïðàâà (àíãë. common
law) – ãëîáàëüíîãî àäì³í³ñòðàòèâíîãî ïðàâà. Ïðîòå àíàë³ç ñïåö³àë³çîâàíî¿
â³ò÷èçíÿíî¿ òà ºâðîïåéñüêî¿ íàóêîâî¿ ë³òåðàòóðè (äîñë³äæåíü íà çäîáóòòÿ ñòóïåíÿ
äîêòîðà ³ êàíäèäàòà þðèäè÷íèõ íàóê, êîëåêòèâíèõ òà îäíîîñ³áíèõ ìîíîãðàô³é)
çàñâ³ä÷èâ, ùî ïðåäìåòîì àäì³í³ñòðàòèâíî-ïðàâîâèõ äîñë³äæåíü â óìîâàõ ñó÷àñíèõ
òðàíñôîðìàö³éíèõ çì³í º äåê³ëüêà íàïðÿì³â. À ñàìå:

– íåîáõ³äí³ñòü ïðîâåäåííÿ äîñë³äæåíü ùîäî âïëèâó íà íàö³îíàëüíå àäì³-
í³ñòðàòèâíå ïðàâî ì³æíàðîäíîãî (ãëîáàëüíîãî). “Ìîëîäå” ãëîáàëüíå àäì³í³ñòðàòèâ-
íå ïðàâî, ÿêå ïåðåáóâàº íà ñòàä³¿ ñâîãî ñòàíîâëåííÿ ³ ôîðìóâàííÿ, áåðå ñâî¿ âè-
òîêè ñàìå ç íàóêè (ñôåðè ëþäñüêî¿ ä³ÿëüíîñò³, ùî ñïðÿìîâàíà íà ñòâîðåííÿ ³
ñèñòåìàòèçàö³þ îá’ºêòèâíèõ çíàíü ïðî ä³éñí³ñòü) – îäíîéìåííî¿ êîíöåïö³¿, ñôîð-
ìîâàíî¿ â÷åíèìè Íüþ-Éîðêñüêî¿ øêîëè ïðàâà, çîêðåìà Á. Ê³í´ñáåð³ (B. Kingsbury),
Ð. Á. Ñòþàðòîì (R. B. Stewart), Í. Êð³÷åì (N. Krisch). Õî÷ ñàìà äîêòðèíà ãëîáàëüíîãî
àäì³í³ñòðàòèâíîãî ïðàâà íàðîäèëàñÿ â àíãëîñàêñîíñüê³é ïðàâîâ³é ñèñòåì³ é àêòèâíî
ïðîïàãóºòüñÿ ¿¿ â÷åíèìè, ïðîòå çàö³êàâëåí³ñòü ö³ºþ òåìàòèêîþ íàÿâíà é íà ºâðî-
ïåéñüêîìó êîíòèíåíò³. Òàê, ó÷åí³ Ì. Ðóôôåðò (M. Ruffert) ³ Ñ. Øòàéíåêå
(S. Steinecke) íàãîëîøóþòü íà íåâèçíà÷åíîñò³ ñàìèõ ïîíÿòü “íàóêà” ³ “ãëîáàëüíå
àäì³í³ñòðàòèâíå ïðàâî”, ùî ïðèçâîäèòü äî ñêëàäíîù³â ïðîâåäåííÿ ïîð³âíÿëüíèõ
äîñë³äæåíü ó ö³é ñôåð³, àäæå íàö³îíàëüíèõ àíàëîã³é íå ³ñíóº, à º çîâñ³ì íîâ³
íåäîñë³äæåí³ ³íñòèòóòè ãëîáàëüíîãî óïðàâë³ííÿ, ãëîáàëüíî¿ ïóáë³÷íî¿ àäì³í³ñòðàö³¿,
ãëîáàëüíîãî ³íòåðåñó, ãëîáàëüíîãî àäì³í³ñòðàòèâíîãî ïðîñòîðó òîùî [6, ñ. 5].

– çðîñòàº ïîòðåáà â äîñë³äæåííÿõ ïèòàíü âïëèâó íà àäì³í³ñòðàòèâíå ïðàâî
Óêðà¿íè ïîëîæåíü àäì³í³ñòðàòèâíîãî ïðàâà ªÑ, ïîñèëåííÿ ÿêîãî â³äáóâàºòüñÿ â
÷àñ³ ³ç çàëó÷åííÿì óñå øèðøîãî êîëà êðà¿í, à íå ëèøå “ªÑ – äåðæàâè-÷ëåíè ªÑ”.
Òàê, â³äïîâ³äíî äî Óãîäè ïðî àñîö³àö³þ ç ªÑ, äåðæàâíà ïîë³òèêà Óêðà¿íè ùîäî
³ìïëåìåíòàö³¿ ïðàâà ªÑ ôîðìóºòüñÿ ÿê ñêëàäîâà ÷àñòèíà ïðàâîâî¿ ðåôîðìè â
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Óêðà¿í³ â ö³ëîìó òà ñïðÿìîâóºòüñÿ íà çàáåçïå÷åííÿ ºäèíèõ ï³äõîä³â äî ïðàâî-
òâîðåííÿ, ïðàâîçàñòîñóâàííÿ é îõîðîíè ïðàâ ³ ñâîáîä ëþäèíè, îáîâ’ÿçêîâîãî âðà-
õóâàííÿ ïðè öüîìó âèìîã ïðàâà ªÑ. Òèì ñàìèì îäíèì ³ç êîíöåïòóàëüíèõ íàïðÿì³â
àäì³í³ñòðàòèâíîïðàâîâèõ äîñë³äæåíü º ðåôîðìóâàííÿ àäì³í³ñòðàòèâíîãî ïðàâà
Óêðà¿íè â êîíòåêñò³ â³äïîâ³äíîñò³ íîðì àäì³í³ñòðàòèâíîãî ïðàâà òà ïðèéíÿòòÿ
íîâèõ, ÿê³ â³äïîâ³äàëè á ³äåÿì, êîíöåïö³ÿì, òåîð³ÿì, âèìîãàì acquis ªÑ – ñï³ëüíîãî
äîðîáêó ªÑ. Òàêèì ÷èíîì, ó íàóêîâèõ êîëàõ âñå á³ëüøå â÷åíèõ äîòðèìóºòüñÿ ïî-
çèö³¿: ºâðîïåéñüêå àäì³í³ñòðàòèâíå ïðàâî íåîáõ³äíî òëóìà÷èòè â øèðîêîìó êîí-
òåêñò³, ùî íå îáìåæóºòüñÿ äîñë³äæåííÿì àäì³í³ñòðàòèâíîãî ïðàâà äåðæàâ-÷ëåí³â
ªÑ ÷è ñàìîãî ïðàâà ªÑ. Ìîâà éäå ïðî âèêîðèñòàííÿ ³íñòðóìåíò³â “ì’ÿêî¿” ºâðî-
ïå¿çàö³¿ – âàæëèâ³ñòü òàêèõ ðîçâ³äîê òà ¿õí³é âïëèâ íà ïðàâî òðåò³õ êðà¿í
(àñîö³éîâàíèõ ÷ëåí³â), â³äïîâ³äí³ñòü ºâðîïåéñüêèì ïðàâîâèì ñòàíäàðòàì.

– ÿê ñëóøíî çàóâàæóº Äæ. Êëàááåðñ (J. Klabbers), “ÿêùî ñêðóïóëüîçíî
ïðèäèâèòèñÿ, òî ïðàâîâà äîêòðèíà ÿê äæåðåëî ïðàâà í³êîëè íå “ï³äâîäèëà”: öå
çóìîâëþº âàæëèâ³ñòü íàóêîâèõ ðîçðîáîê ó ÷àñòèí³ óäîñêîíàëåííÿ â÷åííÿ ïðî
äæåðåëà àäì³í³ñòðàòèâíîãî ïðàâà…, ÿêùî íåìîæëèâî çíàéòè â³äïîâ³äü íà ïèòàííÿ
ç àäì³í³ñòðàòèâíî¿ ïðàêòèêè, òî øóêàéòå éîãî â íàóö³” [7, ñ. 713]. Òîìó ïðåäìåòîì
íàóêîâèõ çàö³êàâëåíü äåäàë³ ÷àñò³øå ñòàþòü íåêëàñè÷í³ äæåðåëà àäì³í³ñòðàòèâíîãî
ïðàâà. Îñîáëèâ³ñòþ àäì³í³ñòðàòèâíîãî ïðàâà, ùî ñòàíîâèòü ³íòåðåñ äëÿ þðèäè÷íî¿
íàóêè, º ïîäâ³éíà ïðèðîäà, ï³ä âïëèâîì ÿêî¿ âîíî ðîçâèâàºòüñÿ. Äóàë³çì ïîëÿãàº
â òîìó, ùî íàö³îíàëüíå àäì³í³ñòðàòèâíå ïðàâî ìàº áàãàòî ñï³ëüíîãî ç ºâðîïåéñüêèì,
ÿêå ÷àñòî âèêîðèñòîâóº ³íñòðóìåíòàð³é ðåêîìåíäàö³éíèõ àêò³â ³ ä³é (“ì’ÿêà”
ºâðîïå¿çàö³ÿ), îäíî÷àñíî ç öèì ïîñèëþºòüñÿ éîãî âçàºìîçâ’ÿçîê ç ãëîáàëüíèì
àäì³í³ñòðàòèâíèì ïðàâîì, ÿêå ïîâí³ñòþ ìàº äîãîâ³ðíó îñíîâó.

– íà ÷àñ³ ³ íàóêîâ³ ðîçðîáêè ç òåîð³¿ àäì³í³ñòðàòèâíîãî ïîð³âíÿëüíîãî ïðà-
âîçíàâñòâà, ùî, íà æàëü, íèí³ º íå÷èñëåííèìè ³ ôðàãìåíòàðíèìè, áåç ãëèáîêîãî
íàóêîâîãî ïîð³âíÿëüíî-ïðàâîâîãî àíàë³çó. Ïðîòå öå ïðîáëåìà áàãàòüîõ ºâðîïåéñü-
êèõ êðà¿í: òàêèé ñòàí çóìîâëåíèé ñêëàäí³ñòþ ìåòîäîëîã³¿ òà ïðàâîâî¿ ìàòåð³¿, ùî
ï³äëÿãàº ïîð³âíÿííþ, â³äñóòí³ñòþ áåçïåðåøêîäíîãî äîñòóïó äî íîðìàòèâíî¿ áàçè
çàðóá³æíèõ êðà¿í, çíàííÿ ³íîçåìíèõ ìîâ, ùî äîçâîëÿëî á ¿õíº äîñë³äæåííÿ,
òîùî. Îñíîâíèì çàâäàííÿì, íà íàøå ïåðåêîíàííÿ, ìàëî á áóòè ôîðìóâàííÿ êîí-
êðåòíèõ ïðàêòè÷íèõ ðåêîìåíäàö³é ³ ïðîïîçèö³é äëÿ óäîñêîíàëåííÿ íàö³îíàëüíîãî
àäì³í³ñòðàòèâíîãî çàêîíîäàâñòâà, ùî äîçâîëèòü óíèêíóòè þðèäè÷íèõ ïîìèëîê,
ïðèéíÿòòÿ íåîá´ðóíòîâàíèõ ïîë³òè÷íèõ òà åêîíîì³÷íèõ ð³øåíü ï³ä ÷àñ ôîðìóâàííÿ
ïóáë³÷íî¿ ïîë³òèêè, íàñàìïåðåä áóòè ãîòîâèì äî ñó÷àñíèõ âèêëèê³â òðàíñíàö³îíàëü-
íîãî õàðàêòåðó.

Ï³ä ÷àñ âèðîáëåííÿ ñó÷àñíî¿ äîêòðèíè àäì³í³ñòðàòèâíîãî ïðàâà òà ¿¿ êîíöåï-
òóàëüíîãî îá´ðóíòóâàííÿ òàêîæ íåîáõ³äíî çâåðíóòè óâàãó íà ñï³ââ³äíîøåííÿ íîðì
ö³º¿ ãàëóç³ òà íîðì ì³æíàðîäíîãî ³ ºâðîïåéñüêîãî ïðàâà – ïðèâåäåííÿ ¿õ â³äïîâ³äíî
äî ì³æíàðîäíî-ïðàâîâèõ âèìîã [8, ñ. 12].

Äîö³ëüíî íàãîëîñèòè, ùî ó ºâðîïåéñüê³é íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà
êîìïàðàòèâ³ñòèêà äîâãèé ÷àñ â³ä³ãðàâàëà äîïîì³æíó ðîëü. ßêùî ïóáë³÷íå ïðàâî,
ç ïîãëÿäó çàñòîñóâàííÿ ïîð³âíÿëüíî-ïðàâîâèõ ìåòîä³â, íà äóìêó Õ. Øîíáåð´åðà
(Ch. Schonberger), º “á³äíîþ ðîäè÷êîþ” ïðèâàòíîãî ïðàâà, òî íà ð³âí³ ïóáë³÷íîãî
ïðàâà òàêèé æå ï³äõ³ä ä³ÿâ äî àäì³í³ñòðàòèâíîãî ïðàâà ïîð³âíÿíî ç êîíñòèòóö³éíèì
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[9, ñ. 175]. ×àñòî öå ìîæíà áóëî âèïðàâäàòè òèì àðãóìåíòîì, ùî â àäì³í³ñòðàòèâíîìó
ïðàâ³ ïðîñë³äêîâóºòüñÿ êóëüòóðíî-³ñòîðè÷íà ñïàäùèíà êîíêðåòíî¿ äåðæàâè, ùî
ðîáèòü ¿õíº ïîð³âíÿííÿ ÿêùî íå ìîæëèâèì, òî â áóäü-ÿêîìó âèïàäêó óñêëàäíåíèì.
Ãîâîðÿ÷è ïðî ðåíåñàíñ êîìïàðàòèâ³çìó ó ÕÕ ñò., À. Ñà¿äîâ (À. Ñàèäîâ) ñåðåä
çàâäàíü ïîð³âíÿëüíîãî ïðàâîçíàâñòâà ó ñôåð³ àäì³í³ñòðàòèâíîãî ïðàâà âèä³ëÿº
³íôîðìàö³éí³, ï³çíàâàëüí³, àíàë³òè÷í³, ³íòåãðàòèâí³, àíàë³òèêî-êðèòè÷í³. Òîìó,
íà äóìêó ª. ×åðíÿê, âàæëèâî, ùîá ï³ä ÷àñ óñòàíîâëåííÿ äîñë³äíèêîì ìåòîäîëîã³¿
ïîð³âíÿëüíî-ïðàâîâîãî äîñë³äæåííÿ ïðîéòè óìîâí³ 3 ñòàä³¿ (âèá³ð êðèòåð³þ
ïîð³âíÿííÿ; ö³ëåé, ÿê³ ñòàâèòü äîñë³äíèê; ïîÿñíåííÿ òà îö³íþâàííÿ îòðèìàíèõ
ðåçóëüòàò³â) ³ ñôîðìóëþâàòè çàâäàííÿ, ÿêèìè ìîæóòü âèçíà÷àòèñÿ ìåæ³ òàêîãî
âèáîðó, äîñòîâ³ðí³ñòü òà ÿê³ñòü îòðèìàíèõ ðåçóëüòàò³â, ñåðåä ÿêèõ: 1) âèâ÷èòè
³ñòîðè÷í³ ïåðåäóìîâè òà ñîö³àëüíî-åêîíîì³÷íó ðåàëüí³ñòü êîíêðåòíî¿ äåðæàâè
(÷è ãðóïè äåðæàâ ó ìåæàõ ïåâíî¿ ïðàâîâî¿ ñèñòåìè), íå îáìåæóþ÷èñü ð³âíÿìè
çàêîíîäàâñòâà òà ñóäîâî¿ ïðàêòèêè, òîìó ùî ñîö³àëüíà ðåàëüí³ñòü ìîæå â³äð³çíÿòèñÿ
â³ä òîãî, ùî çàêð³ïëåíî â ïîä³áíèõ íîðìàõ íà ð³âí³ íàö³îíàëüíèõ ïðàâîâèõ ñèñòåì;
2) îñê³ëüêè â Óêðà¿í³ òðèâàº ïðîöåñ ðîçâèòêó ãàëóçåé ïðàâà, ÿêèé ñóïðîâîäæóºòüñÿ
íàÿâí³ñòþ ïðîáëåì, ùî óïîâ³ëüíþþòü ºâðîïå¿çàö³þ, óðàõîâóþ÷è âïëèâ ì³æíà-
ðîäíîãî ïðàâà íà âíóòð³øíüîäåðæàâí³ íîðìè, âàæëèâèì ïðàêòè÷íèì çàâäàííÿì
çàëèøàºòüñÿ ïîäàëüøå ïðèâåäåííÿ íàö³îíàëüíîãî çàêîíîäàâñòâà ó â³äïîâ³äí³ñòü
äî ºâðîïåéñüêèõ ñòàíäàðò³â; 3) âèÿâèòè ñï³ëüí³ñòü ïðîáëåìíèõ àñïåêò³â êîíñòèòó-
ö³éíèõ ïðîöåñ³â ð³çíèõ äåðæàâ ³ íàïðàöþâàòè øëÿõè ïîäîëàííÿ ð³çíîàñïåêòíî¿
ïðîáëåìíîñò³ â ¿õí³é ðåàë³çàö³¿. Ïîä³áí³ çàâäàííÿ ñòîÿòü ³ ïåðåä ó÷åíèìè ï³ä ÷àñ
äîñë³äæåííÿ ºâðîïå¿çàö³¿ àäì³í³ñòðàòèâíîãî ïðàâà Óêðà¿íè.

ßê â³äîìî, íàéá³ëüøèì ³ íàéðåçóëüòàòèâí³øèì â³ò÷èçíÿíèì îñåðåäêîì íàóêî-
âèõ ðîçðîáîê ³ç ïðîáëåì àäì³í³ñòðàòèâíîãî ïðàâà ÷åðåç ³íñòðóìåíòàð³é ïîð³âíÿëü-
íîãî ïðàâîçíàâñòâà (ÿêùî íå âðàõîâóâàòè àêàäåì³÷í³ øêîëè, ùî ñôîðìóâàëèñÿ â
ïðîâ³äíèõ ÇÂÎ) º ²íñòèòóò äåðæàâè ³ ïðàâà ³ì. Â.Ì. Êîðåöüêîãî, ó ìåæàõ ÿêîãî
ôóíêö³îíóþòü, çîêðåìà, â³ää³ë ç ïðîáëåì äåðæàâíîãî óïðàâë³ííÿ é àäì³í³ñòðà-
òèâíîãî ïðàâà òà â³ää³ë ì³æíàðîäíîãî ïðàâà òà ïîð³âíÿëüíîãî ïðàâîçíàâñòâà.
Ïåðøèé ñòðóêòóðíèé ï³äðîçä³ë çàéìàºòüñÿ “ðîçðîáêîþ êëþ÷îâèõ ³íñòèòóò³â
àäì³í³ñòðàòèâíîãî ïðàâà íà îñíîâ³ îíîâëåííÿ íàö³îíàëüíî¿ àäì³í³ñòðàòèâíî-ïðàâîâî¿
äîêòðèíè; ïîãëèáëåííÿ òåîðåòè÷íèõ ³ íàóêîâî-ïðàêòè÷íèõ çàñàä ðåôîðìóâàííÿ
äåðæàâíîãî óïðàâë³ííÿ, ñòàíîâëåííÿ ³íñòèòóòó ïóáë³÷íî¿ àäì³í³ñòðàö³¿; àäì³í³ñòðà-
òèâíî-ïðàâîâîãî ðåãóëþâàííÿ â³äíîñèí ì³æ îðãàíàìè ïóáë³÷íî¿ àäì³í³ñòðàö³¿ òà
ãðîìàäÿíàìè; àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ äåðæàâíî¿ ñëóæáè òà
ðåôîðìóâàííÿ ïðàâîîõîðîííèõ îðãàí³â; êîíöåïòóàëüíèõ çàñàä ðåôîðìóâàííÿ
³íñòèòóòó àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³, ïðîáëåì ðîçâèòêó àäì³í³ñòðàòèâíî¿
þñòèö³¿ â Óêðà¿í³, à äðóãèé – íàóêîâîþ ðîçðîáêîþ ð³çíèõ ïèòàíü çàãàëüíîãî
ì³æíàðîäíîãî ïðàâà, éîãî îêðåìèõ ãàëóçåé, à òàêîæ ïîð³âíÿëüíîãî ãàëóçåâîãî
ïðàâîçíàâñòâà. Ñåðåä îñíîâíèõ ³í³ö³àòèâ Â³ää³ëó º: ïóáë³êàö³ÿ Åíöèêëîïåä³¿
ì³æíàðîäíîãî ïðàâà (ó ñï³âïðàö³ ç ÎÁÑª), ñòâîðåííÿ ³ ôóíêö³îíóâàííÿ Öåíòðó
ïîð³âíÿëüíîãî ïðàâîçíàâñòâà òà ºâðîïåéñüêîãî ïðàâà (ï³ä êåð³âíèöòâîì Î. Êðåñ³íà;
ç 2010 ð. – Öåíòð ïîð³âíÿëüíîãî ïðàâîçíàâñòâà), ÿêèì ðîçðîáëåíî êîíöåïö³þ òà
ï³äãîòîâëåíî êîìïëåêñ åíöèêëîïåäè÷íèõ, äîâ³äêîâèõ, ìîíîãðàô³÷íèõ, ³íôîðìà-
ö³éíèõ ³ íàâ÷àëüíî-ìåòîäè÷íèõ âèäàíü ï³ä íàçâîþ: “Åíöèêëîïåä³ÿ ïîð³âíÿëüíîãî
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ïðàâîçíàâñòâà”; ì³æíàðîäíèé æóðíàë “Ïîð³âíÿëüíî-ïðàâîâ³ äîñë³äæåííÿ”, ÿêèé
äîâãèé ÷àñ áóâ ºäèíèì ïåð³îäè÷íèì êîìïàðàòèâ³ñòè÷íèì âèäàííÿì â Óêðà¿í³,
“Ïîð³âíÿëüíå ïðàâîçíàâñòâî” (2012–2013), ñåð³ÿ íàóêîâî-ìåòîäè÷íèõ âèäàíü
“Àêàäåì³ÿ ïîð³âíÿëüíîãî ïðàâîçíàâñòâà”; ñòâîðåííÿ Óêðà¿íñüêî¿ àñîö³àö³¿ ïî-
ð³âíÿëüíîãî ïðàâîçíàâñòâà òîùî. Íà îêðåìó óâàãó çàñëóãîâóþòü ³í³ö³àòèâè Öåíòðó
ùîäî ïðîâåäåííÿ ùîð³÷íèõ ôîðóì³â – ì³æíàðîäíèõ íàóêîâèõ ñåì³íàð³â “Ïîð³â-
íÿëüíå ïðàâîçíàâñòâî: ñó÷àñíèé ñòàí ³ ïåðñïåêòèâè ðîçâèòêó”, ÿê³ çãîäîì ïåðåòâî-
ðèëèñÿ íà ì³æíàðîäí³ íàóêîâ³ ñèìïîç³óìè “Äí³ ïîð³âíÿëüíîãî ïðàâîçíàâñòâà”,
êîíôåðåíö³¿ “Êîìïàðàòèâ³ñòè÷í³ ÷èòàííÿ”, ñåð³þ ì³æíàðîäíèõ “êðóãëèõ ñòîë³â”:
“²ñòîð³ÿ ïîð³âíÿëüíîãî ïðàâîçíàâñòâà”, “Ô³ëîñîô³ÿ ïîð³âíÿëüíîãî ïðàâîçíàâñòâà”,
“²äåÿ ïîð³âíÿëüíîãî ì³æíàðîäíîãî ïðàâà”. Íà ï³äñòàâ³ êîìïëåêñíîãî àíàë³çó
ðåçóëüòàò³â óêàçàíèõ ³í³ö³àòèâ ìîæåìî ñòâåðäæóâàòè, ùî â êîæíîìó ç íèõ ì³ñòÿòüñÿ
ðîçðîáêè (ñåêö³ÿ, ï³äðîçä³ë, ðîáî÷à ãðóïà), ïðèñâÿ÷åí³ ôåíîìåíó ºâðîïå¿çàö³¿
ïðàâà òà éîãî âïëèâó íà ôîðìóâàííÿ íîâî¿ äîêòðèíè àäì³í³ñòðàòèâíîãî ïðàâà
Óêðà¿íè. Àäæå ñó÷àñíå ïîð³âíÿëüíå ïðàâîçíàâñòâî º çàñîáîì ï³çíàííÿ íàö³îíàëü-
íîãî ïðàâà ó ñâ³òîâîìó êîíòåêñò³, ìåõàí³çìîì óñâ³äîìëåííÿ ÿê óí³êàëüíèõ ðèñ
óêðà¿íñüêî¿ ïðàâîâî¿ òðàäèö³¿, òàê ³ ì³ñöÿ Óêðà¿íè ó ñâ³òîâèõ ³ ðåã³îíàëüíèõ
ïîë³òèêî-ïðàâîâèõ ïðîöåñàõ; öå ³íñòðóìåíò âäîñêîíàëåííÿ íàö³îíàëüíîãî ïðàâà
íà îñíîâ³ îñÿãíåííÿ ñêàðáíèö³ ñâ³òîâîãî þðèäè÷íîãî äîñâ³äó ³ íåâ³ä’ºìíèé åëåìåíò
³íòåãðàö³¿ íàøî¿ äåðæàâè ó ñâ³òîâó “ðîäèíó”. Ñàìå äëÿ ñó÷àñíîãî àäì³í³ñòðàòèâíîãî
ïðàâà, íàãîëîøóº Õ. Øîíáåð´åð (Ch. Schînberger), çàâæäè áóëè õàðàêòåðí³ íàé-
ð³çíîìàí³òí³ø³ ïðîöåñè ðåöåïö³¿ ³ çàïîçè÷åííÿ. Ó æîäí³é ³íø³é ãàëóç³ ïðàâà ïðà-
âèëà, ùî ä³þòü â ³íîçåìíèõ ïðàâîïîðÿäêàõ, íå ïåðåéìàþòüñÿ ³ íå ³ìïîðòóþòüñÿ
â íàö³îíàëüí³ ñèñòåìè íàñò³ëüêè ÷àñòî, ÿê â àäì³í³ñòðàòèâíîìó ïðàâ³.

Ïðîòå ïîòð³áíî ïàì’ÿòàòè, ùî â óìîâàõ ºâðîïå¿çàö³¿ ïðàâà ïèòàííÿ ìîæå
ñòîÿòè íå ò³ëüêè ïðî ðåöåïö³þ (çàïîçè÷åííÿ ³íîçåìíîãî äîñâ³äó ç ìåòîþ âäî-
ñêîíàëåííÿ ä³ÿëüíîñò³ îêðåìî¿ íàö³îíàëüíî¿ ³íñòèòóö³¿), à é ïðî âèëó÷åííÿ (ñêà-
ñóâàííÿ) ÷èííî¿ íîðìè ïðàâà. Òàê êîíöåïòóàë³çóþòüñÿ äâà âèäè ðåöåïö³¿ – ïîçè-
òèâíà òà íåãàòèâíà.

Òîìó, íà ïåðåêîíàííÿ À. Â³í÷å (A. Vincze), îñíîâíå ìåòîäîëîã³÷íå ïèòàííÿ,
ÿêå ïîñòàº â íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà, ïîëÿãàº â òîìó, ÿê ñë³ä ïðîâîäèòè
ïîð³âíÿííÿ îêðåìèõ ïðàâîïîðÿäê³â òàê, ùîá ñòàâàëè ïîì³òíèìè ñòðóêòóðí³ â³ä-
ì³ííîñò³, ùî äîçâîëÿþòü êðàùå çðîçóì³òè ïðîöåñ ºâðîïå¿çàö³¿ ö³º¿ ãàëóç³. Òàêà
ïîñòàíîâêà ïðîáëåìè âèìàãàº â³äïîâ³ä³ ùîíàéìåíøå íà äâà ïèòàííÿ: ÿê³ ïðà-
âîïîðÿäêè, ç îäíîãî áîêó, ³ ÿê³ îñíîâí³ ïðîáëåìí³ òåìè àáî ðåôåðåíòí³ ãàëóç³ –
ç ³íøîãî, ïîâèíí³ âêëþ÷àòèñÿ â ïðàâîâå ïîð³âíÿííÿ. Íà äóìêó â÷åíîãî, ðåôåðåíòí³
ãàëóç³ – öå ïåâí³ ãàëóç³ àäì³í³ñòðàòèâíîãî ïðàâà, íà ÿê³ ìàº ñïåöèô³÷íèé âïëèâ
ïðàâî ªÑ, ÿê, íàïðèêëàä, åêîëîã³÷íå, òåëåêîìóí³êàö³éíå, åíåðãåòè÷íå ïðàâî. Ç
³íøîãî áîêó, îñíîâíèìè ïðîáëåìíèìè òåìàìè º äîãìàòè÷í³ âóçëîâ³ ïóíêòè Çà-
ãàëüíîãî àäì³í³ñòðàòèâíîãî ïðàâà àáî àäì³í³ñòðàòèâíî-ïðîöåäóðíîãî ïðàâà, ÿê-îò
àäì³í³ñòðàòèâíèé àêò, ïðàâî íà çâåðíåííÿ òîùî, ÿê³ çíàõîäÿòü çàñòîñóâàííÿ â
ð³çíèõ êîíñòåëÿö³ÿõ àäì³í³ñòðàòèâíîãî ïðàâà. Ö³ ïðîáëåìí³ òåìè á³ëüø ï³äõîäÿòü
äëÿ ïîð³âíÿëüíî-ïðàâîâîãî äîñë³äæåííÿ, òîìó ùî âîíè ìîæóòü ïîêàçàòè, ÷è
òîðêíóëàñÿ ºâðîïå¿çàö³ÿ äîãìàòè÷íèõ ãëèáèííèõ ñòðóêòóð àäì³í³ñòðàòèâíîãî ïðàâà,
÷è â³äáóëèñÿ ëèøå ïîâåðõíåâ³ çì³íè â îêðåìèõ ³íñòèòóòàõ àäì³í³ñòðàòèâíîãî
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ïðàâà, ÿê³, îäíàê, íå ñóïðîâîäæóâàëèñÿ â³äïîâ³äíèì äîãìàòè÷íèì ïðîðèâîì.
Îñê³ëüêè â ìåæàõ Çàãàëüíîãî àäì³í³ñòðàòèâíîãî ïðàâà çä³éñíþºòüñÿ ñèñòåìàòèçàö³ÿ
³ ïîäàëüøà äîãìàòè÷íà êîíöåïòóàë³çàö³ÿ ðîçâèòêó Îñîáëèâîãî, ³íäóêîâàí³ ïðàâîì
ªÑ çì³íè ³ êîíôë³êòè äåìîíñòðóþòü ãëèáèíó òðàíñôîðìàö³¿ íàóêè àäì³í³ñòðà-
òèâíîãî ïðàâà [10, ñ. 254]. Òàêèì ÷èíîì, çàñòîñîâóþ÷è ïîð³âíÿëüíî-ïðàâîâèé
ìåòîä, ó ïåðøó ÷åðãó, íåîáõ³äíî àíàë³çóâàòè êîíêðåòí³ çì³íè ³ ¿õíþ äîãìàòè÷íó
êîíöåïòóàë³çàö³þ, à âæå ïîò³ì âèÿâëÿòè ñèñòåìàòè÷í³ çàêîíîì³ðíîñò³ ³ ïðîïîíóâàòè
ìîæëèâ³ òåîðåòè÷í³ ïîÿñíåííÿ. Ñàìå òîìó â íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà ìîæíà
ïîáà÷èòè çîâí³øí³ ôîðìè ïðîÿâó òèõ çì³í, ÿê³ â³äáóâàþòüñÿ â ïðîöåñ³ ãëîáàë³çàö³¿
òà ³íòåðíàö³îíàë³çàö³¿ àäì³í³ñòðàòèâíîãî ïðàâà. Íà äîñÿãíåííÿ ö³º¿ ìåòè, çà
âèñëîâëþâàííÿì Õ. Õîôìàííà (H. Hofmann), ïîâèííà íàëàøòóâàòèñÿ íàóêà [11,
ñ. 157]. Ïîãëèáëåíà ºâðîïå¿çàö³ÿ ìåòîäîëîã³¿ ïðàâà ÷è éîãî îñìèñëåííÿ â ³äåàë³
ñóïðîâîäæóºòüñÿ âèíèêíåííÿì ñïðàâä³ ºâðîïåéñüêî¿ àäì³í³ñòðàòèâíî¿ íàóêè [667,
ñ. 662]. Ïðîòå, çäàºòüñÿ, òðàïëÿþòüñÿ âèïàäêîâ³ ñèãíàëè ïðî ñïðàâæíþ ºâðîïåéñüêó
òðàíñíàö³îíàëüíó íàóêó, äîñèòü äàëåêó â³ä ñó÷àñíîãî ºâðîïåéñüêîãî ïóáë³÷íîãî
ïðàâà. Ñïðàâæíÿ æ íàâðÿä ÷è ç’ÿâèòüñÿ, ÿêùî íàóêîâà ³äåÿ, ÿêà ïîâèííà ¿¿ ñòâî-
ðèòè, íå º ºâðîïåéñüêîþ.

Âàðòî çàóâàæèòè, ùî â ë³òåðàòóð³ ç ºâðîïåéñüêîãî àäì³í³ñòðàòèâíîãî ïðàâà
ïàíóº äóìêà, ùî á³ëüø³ñòü àêò³â, ùî áóëè ïðèéíÿò³ â ïåð³îä ñòàíîâëåííÿ ªâðî-
ïåéñüêîãî Ñîþçó òà Ðàäè ªâðîïè ³ ï³çí³øå ³ìïëåìåíòîâàí³ ¿¿ äåðæàâàìè-÷ëåíàìè
àáî ñòîðîíàìè, ùî ¿õ ï³äïèñàëè, ôóíêö³îíàëüíî ïîòðàïëÿþòü äî ñôåðè ä³¿ àä-
ì³í³ñòðàòèâíîãî ïðàâà. Öåé ôàêò íàâ³òü ñôîðìóâàâ óÿâëåííÿ ïðî òå, ùî ïðàâî
ªÑ âèíÿòêîâî º àäì³í³ñòðàòèâíèì, à ïðèâàòíå ïðàâî º áåçïå÷íîþ “ãàâàííþ”
íàö³îíàëüíîãî âèáîðó òà íàö³îíàëüíî¿ àâòîíîì³¿. Òàêèì ÷èíîì, ïðèâàòíå ïðàâî º
íàö³îíàëüíèì, à ïóáë³÷íå – íàäíàö³îíàëüíèì.

Îòîæ, îö³íèòè ñó÷àñíèé áàëàíñ íàóêîâî¿ äóìêè ùîäî ïîð³âíÿëüíîãî àäì³í³-
ñòðàòèâíîãî ïðàâîçíàâñòâà â ªâðîï³ – ñêëàäíå çàâäàííÿ. Îäíàê, ñëóøíî çàçíà÷àº
Äæ. Ñ. Áåëë (J.S. Bell), ñàìå âèâ÷åííÿ àäì³í³ñòðàòèâíîãî ïðàâà ³íîçåìíèõ äåðæàâ
º íåîáõ³äíèì äëÿ òîãî, ùîá êðàùå çðîçóì³òè âëàñíå àäì³í³ñòðàòèâíå ïðàâî, ùîá
çíàéòè ìîäåë³ éîãî âäîñêîíàëåííÿ ³ ðåôîðìóâàííÿ – öå â³äáóâàºòüñÿ âæå ïîíàä
150 ðîê³â. Ó öüîìó ïðîöåñ³ àâòîð óêàçóº íà îñîáëèâó ðîëü ïðàâîâèõ ö³ííîñòåé,
ùî ëåæàòü â îñíîâ³ ÿê ñàìî¿ ãàëóç³ àäì³í³ñòðàòèâíîãî ïðàâà, òàê ³ â ä³ÿëüíîñò³ ñó-
á’ºêò³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿, ùî êåðóþòüñÿ ïðèíöèïàìè íàëåæíîãî âðÿäóâàííÿ.
Òàê, ç îäíîãî áîêó, “àäì³í³ñòðàòèâíå ïðàâî, éìîâ³ðíî, º íàéá³ëüø ºâðîïåéñüêèì
(êóðñèâ íàø. – Î.Ð.)”, – íàãîëîøóº Ì. Áîáåê (M. Bobek) [12, ñ. 663].

Ç ³íøîãî æ, íàóêîâ³ ïîøóêè â ãàëóç³ àäì³í³ñòðàòèâíîãî ïðàâà çíà÷íîþ
ì³ðîþ º äîãìàòè÷íèìè òà ñóòî íàö³îíàëüíèìè, îð³ºíòîâàíèìè øâèäøå íà ðîçâ’ÿ-
çàííÿ ïðàêòè÷íèõ ïîâñÿêäåííèõ ïðîáëåì, í³æ íà ãëèáîê³ ïîð³âíÿëüí³ äîñë³äæåííÿ
ç äåòàëüíîþ ñèñòåìàòèçàö³ºþ íîðì ºâðîïåéñüêîãî àäì³í³ñòðàòèâíîãî ïðàâà.

Òàêèì ÷èíîì, ìîæíà ñòâåðäæóâàòè, ùî â äåÿêèõ àñïåêòàõ ºâðîïåéñüêà
àäì³í³ñòðàòèâíî-ïðàâîâà íàóêà íàäàë³ âèïåðåäæàº “êîíêóðåíò³â”, ÿêùî âðàõîâóâàòè
ìàñøòàáí³ íàóêîâî-àêàäåì³÷í³ ïðîºêòè â àäì³í³ñòðàòèâíî-ïðàâîâ³é ñôåð³, ùî
ðåàë³çîâóþòüñÿ ì³æíàðîäíèìè îðãàí³çàö³ÿìè íà ºâðîïåéñüêîìó êîíòèíåíò³, çî-
êðåìà ªÑ, Ðª, ÎÁÑª, ÎÅÑÐ òîùî.
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COMPARATIVE ADMINISTRATIVE JURISPRUDENCE
AS AN INSTRUMENT OF EUROPEANIZATION THE SCIENCE OF

ADMINISTRATIVE LAW

Progressive distributional changes in the science of administrative law, in the
field of administrative legislation significantly fill the system of Ukrainian administrative
law, which in particular based on the traditions of European legal understanding.
Significant role belongs to the updating of administrative and legal doctrine as a
whole, which ensures the implementation of theoretical constructions in legal activity,
in the current legislation, in the interpretation of law norms. Therefore, taking into
account the proposals of domestic and European scientific communities on the issues
of administrative and administrative legal reforms, the activities of administrative
courts, the improvement of existing legislation is a promising model for the development
of administrative law in Ukraine.

It is worth noting that the Europeanization of Ukrainian law directly linked
with comparative legal research of administrative direction. Undoubtedly, the tasks
of comparative legal research is to promote the development of legal sciences through
a comparative study of national legal systems, to intensify contacts and exchange of
information between scientists of different countries, to assist national organizations
that study foreign law.

However, while developing a modern doctrine of administrative law and its
conceptual justification, it is necessary to pay attention to the correlation of norms of
this branch and norms of international and European law – bringing them in line
with international legal requirements.

Considering that modern comparative law lies as a means of cognition of national
law in the global context, a mechanism of awareness of both the unique features of the
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Ukrainian legal tradition and the place of Ukraine in the world and regional political
and legal processes; therefore it is an instrument of improving national law based on
comprehension of the world legal experience treasury and an integral element of
integration of our state into the world legal space. Especially for modern administrative
law always characterized by variety processes of reception and borrowing. No other
area of law concerned and imported into national systems the rules of foreign legal
orders so frequently as in administrative law.

Moreover, bear in mind that under the Europeanization of law, the question
may be not only about reception (borrowing of foreign experience in order to improve
the activities of a particular national institution), but also about the withdrawal
(abolition) of the existing rule of law. Thus, two types of reception are conceptualized
– positive and negative.

It is obvious that in the literature on European administrative law, there is an
opinion that most of the acts adopted during the formation of the European Union
and the Council of Europe and later implemented by its member states or by the
signatory parties fall functionally within the scope of administrative law. However,
we may state that this fact has even shaped the notion that EU law is exclusively
administrative, and that private law is a preference for national choice and national
autonomy. Thus, private law is national and public law is supranational.

Of course, assessing the current balance of scientific thought regarding comparative
administrative law in Europe is a difficult task. Nevertheless, exactly the study of
administrative law of foreign countries is necessary in order of better understand our
own administrative law in order to find models for its improvement and reform.

Keywords: comparative administrative law, administrative law of European
countries, administrative legal doctrine, comparative law, European administrative
legal science.
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